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ELDER LAW AND THE FAMILY HOME 

Elder law is an aspect of estate planning, focusing primarily on the needs of families and 
individuals as they age. Issues of aging include housing and home care, long-term (or nursing 
home) care, guardianships and health care documents, Medicare and Medicaid. 

The Long Term Care Dilemma 

As our population ages, more and more of us confront elder law-related issues, whether for 
ourselves or our parents. One of the most pressing issues is long-term nursing home care, which 
usually is not covered by traditional health insurance. Depending on where you live and the level 
of care needed, nursing home care can cost from $10,000 to $12,000 a month. While the average 
stay is slightly less than three years, most people end up paying privately for nursing home care 
until their personal (or family) assets are depleted.  They may then qualify privately for Medicaid 
(MassHealth) to pick up the cost. 

Careful planning, however, can help protect your assets, whether for your spouse or for your 
children. The belt-and-suspenders approach is to purchase long-term care insurance while you 
are healthy enough to qualify, and to make sure you receive the benefits to which you are 
entitled under Medicare and Medicaid. 

Medicare 

Clients are frequently confused over the differences between Medicare and Medicaid. Though 
their names are very similar, the programs are quite different. Medicare is an entitlement program, 
a federal health insurance program in which most people enroll when they turn 65 years old. 
There are no financial qualification rules. Medicare has two primary parts: Part A and Part B. 

Medicare Part A covers in-hospital care, extended care after a hospital stay, some home health 
care services, and hospice services. The rules for nursing home coverage are very strict and, in 
fact, Medicare pays for less than nine percent of nursing home care in this country. 

Medicaid (MassHealth) 

Medicaid, is a joint federal-state program. Subject to certain federal requirements, each state 
implements its own regulations on how the program is managed. Medicaid is not an entitlement 
program like Medicare, but rather a form of welfare. Medicaid eligibility is determined after the 
proper application is submitted to the state. There are many Medicaid insurance programs 
available in Massachusetts, from basic medical coverage to nursing home programs 
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Qualifying for MassHealth 

As noted, MassHealth is a payer of last resort for nursing home care. In order to qualify for 
MassHealth nursing home benefits, MassHealth examines both “countable” and “non-
countable” assets. A single person applicant can have no more than $2,000 in countable assets. 
Non-countable assets, i.e. those that will not disqualify an applicant, include an automobile, 
personal possessions, jewelry, a burial contract, and the applicant's primary residence. 

The primary residence, however, while technically non-countable, is subject to “recapture” after 
the recipient passes. The recapture amount is based on the amount of care paid for by 
MassHealth. Assuming that a single individual has $2,000 or less in countable assets, they will 
qualify for nursing home care paid for by MassHealth.  MassHealth will pay the nursing home 
no more than $8,333 per month for that individual.  MassHealth’s payment to the nursing home 
however, is offset by any income that the applicant has. 

By way of example, assume that MassHealth nursing home applicant has $1,405 in monthly 
income.  Each month the applicant's income minus a personal needs allowance will be directed 
towards the nursing home. The current personal needs allowance is $72, and as such $1,333 of 
the applicant's income will be directed towards the nursing home to pay for their care. The 
remaining $7,000 due the nursing home will be paid on behalf of the applicant by MassHealth. If 
the applicant owns a home, however, MassHealth will place a $7,000 a month lien on that home. 

This lien will be placed on the home but not acted on until after the MassHealth recipient passes 
away. (This is true only as long as the applicant indicates an “intent to return to the home” on 
their application. To this point, however MassHealth has taken this statement at face value and 
does not investigate whether the intent to return home is realistic.)  

In order to avoid recovery by MassHealth against the home, and applicant would need to 
transfer their home at least five years prior to applying for MassHealth. As noted, when an 
individual applies for nursing home care paid for via MassHealth, the MassHealth application 
requires the applicant to list all transfers made during the preceding five years. This is known as 
the five year “look-back” period. For each asset transferred for less than fair market value, a 
penalty will be imposed. This penalty is based on the monthly reimbursement rate, which noted 
above is $8,333. So for example if an applicant had transferred $16,666 dollars at any time 
during the five year look-back, a two month penalty would be imposed on that individual. In 
essence, MassHealth would not pay for the first two months of nursing home care. 

The home is treated like any other asset during this five-year look back period. For example if a 
$200,000 home were transferred to applicant's child three years prior to the nursing home 
application, MassHealth would impose a 24 month penalty upon applicant. The 24 months 
constituting $200,000 divided by $8,333.  As such, it is of vital importance to transfer the home 
prior to the five year look-back period. 

  



 

KNUDSEN, BURBRIDGE & MANCHUR, PC 

401 Edgewater Place, Suite 140, Wakefield, MA 01880  (781) 246-3030   www.kbmlawfirm.com 

 

Methods of Transfer 

The “easiest” and most straightforward method of transferring the home is the outright deeding 
of the home to one or more children.  This method, while simple, does create a number of 
issues both from tax and asset protection standpoint.  From a tax perspective, and outright 
deeding of the property transfers the owner’s original basis in the property to the children. This 
could create a significant capital gain for the children. 

For example, if an applicant purchased her home for $30,000, and transferred the home to her 
children when the home was valued at $230,000, there would be a significant capital gain issue. 
In this case, the children would assume mother’s original cost basis in the home of $30,000. If 
the children later went to sell the home, the gain on the sale would be $200,000. This $200,000 
gain is tabulated by subtracting $30,000 from $230,000. With a combined capital gain tax rate of 
20%, this would result in a $40,000 tax to the children. 

There is however, a very simple solution to this capital gain issue whereby the mother would 
maintain a “life estate” in the property. This life estate is a single line in the deed but is very 
powerful as it preserves a “stepped-up” basis. Because mother did not give away all her rights in 
the property, when the property fully vests in the children, i.e. at mother's death, the children are 
able to take the property with the date of death value as their basis. As such, upon mother’s 
passing the children inherit the property at a $230,000 basis. If they letter sell the property for 
$230,000, there is no gain and thus no capital gain tax. 

While the capital gain tax can be easily avoided by the life estate, an outright transfer to children 
can create asset protection issues. In transferring the home to children the asset becomes the 
children’s and as such is exposed to the children’s creditors. For example, if mother transfers her 
property to her four children one of whom is about to be divorced and another of whom is in 
business for themselves the property would potentially be exposed.   

The child involved in divorce would be a one-quarter owner of mother’s property and as such, 
this one-quarter interest would constitute a marital asset which the divorcing spouse could reach. 
The child who is in business for themselves may have personally guaranteed loans or other types 
of agreements. If that child defaults on the loan or any other agreement, that child's one-quarter 
interest in the home is also reachable by that child’s creditors. 

As such, deeding the home to children who are susceptible to divorce, in business for 
themselves, or who are poor managers of money, can expose the home. If mother maintains the 
life estate mentioned above, the home could not be sold during the mother's life time. A lien 
however, would be placed on the property which would be satisfied upon her passing.  

Deeding the home to one child may also create issues down the road. The deeding of the 
property to one child is an irrevocable transfer to that child. If that child determined not to deed 
a portion of the property to their siblings, they would have the “legal right” to do that. The 
other siblings could certainly sue the sole-owner child, but it would be a lengthy and expensive 



 

KNUDSEN, BURBRIDGE & MANCHUR, PC 

401 Edgewater Place, Suite 140, Wakefield, MA 01880  (781) 246-3030   www.kbmlawfirm.com 

 

proposition. If the value of the home is quite high there is also the issue of gift taxes imposed on 
the transfer from the sole child to their siblings. Because the home was in one child's name, the 
transfer of proportional shares to the other children is technically a gift from the sole child to 
their siblings. 

Many the aforementioned problems are better addressed in an Irrevocable Trust. 

Irrevocable Trusts 

The second methodology for protecting assets is the creation of an irrevocable trust for 
homeownership. Although a rather in-artful description, a Trust is like a bucket that holds 
assets. The bucket is managed by the Trustee for the benefit of the applicant, i.e. in this case the 
mother. The mother would be entitled to all income generated by Trust assets, and the Trust 
would dictate where assets would be distributed upon mother’s passing. 

As noted, an irrevocable trust is an instrument that cannot be changed by the creator or the 
Trustee.  An irrevocable Trust is used in the MassHealth context because assets have to be “fully 
given away" outside the five-year look back period in order for them to be non-countable.  This 
is in contrast to a revocable trust whereby the maker of the Trust is also the Trustee of the Trust 
thereby maintaining control of Trust assets.  This type of control results in the assets being 
countable for MassHealth purposes. 

The benefit of an irrevocable trust for MassHealth planning is that the irrevocable trust can 
preserve the stepped-up basis and provide asset protection. The stepped-up basis is preserved by 
allowing all trust income to be payable to the mother. Much like the life estate, the mother’s 
retention of income prevents the trust assets from fully vesting in the children until after her 
passing. 

The irrevocable Trust provides asset protection during mother’s lifetime because the children 
are not individual owners of the property. The children are not full owners until after the 
mother passes, and as such, any assets in the Trust are not theirs.  Since the assets in an 
irrevocable Trust are not theirs, the assets cannot be reachable by a child’s creditors. Even a 
child serving as a Trustee is not the owner of the assets on an individual basis. The irrevocable 
Trust is the technical owner of the assets and the child-Trustee is merely managing assets. As 
such, even if the child is going through a divorce or even if a child is being sued for business 
debt, the soon-to-be ex-spouse and the business creditors cannot reach Trust assets. 

Finally, the Trustee must abide by the terms of the Trust and distribute Trust assets as directed 
by the document. If the Trustee did otherwise, they would be breaching their fiduciary 
responsibility and would be personally liable for those actions. 

As such, it is our preference that homes be transferred to irrevocable Trusts as soon as possible 
to avoid the five year look-back period.  In some cases however, the transfer to the children or a 
particular child may be appropriate. That child should be well established and there should be no 
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threat of potential creditors. If married, the marriage should be a strong and long lasting 
relationship. 

        

Pursuant to recently-enacted U.S. Treasury Department Regulations, we are now required to advise you that, unless otherwise 
expressly indicated, any federal tax advice contained in this communication, including attachments and enclosures, is not intended 
or written to be used, and  may not be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code 
or (ii) promoting, marketing or recommending to another party any tax-related matters addressed herein. 

 


